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PROCEEDTINGS

HEARING EXAMINER HUFFMAN: Good
morning. Could we could go on the record now? Before
the Commission is case number 05-00352-UT. The case
is in the matter of Public Service Company of New
Mexico's Petition for Declaratory Order Regarding the
Purchase of Renewable Energy Certificates from
Qualifying Facilities. Public Service Company of New
Mexico Petitioner.

The Commission appointed me, Lee
Huffman as hearing examiner for this case. We are
scheduled for a hearing today, August 21lst. Who
appears for PNM?

MR. CLARK: Mr. Huffman, my name is
Robert Clark with the Miller Stratvert firm.

HEARING EXAMINER HUFFMAN: Okay. Who
appears for El Paso Electric?

MR. CHILDRESS: On behalf of El1 Paso,
Stacey Goodwin and Randall Childress.

HEARING EXAMINER HUFFMAN: Who appears
for CCAE?

MS. BELIN: Alletta Belin for CCAEE.

HEARING EXAMINER HUFFMAN: And who

BETTY J LANPHERE & ASSOCIATES (505) 983-7367
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appears for SPS?

MR. FORNACIARI: Mr. Hearing Examiner,
Jeff Fornaciari, Hinkle Law Firm. And we have Jerry
Shackelford with Xcel Energy Services who will also
participate, who filed a motion for admission and
we're awaiting a ruling on that.

HEARING EXAMINER HUFFMAN: That motion
is granted. And I'll be signing the order whenever
it's ready. We had some system problems on Friday.

Is there an appearance for the attorney general? Who
appears for NMIEC?

MR. MICHEL: Steven Michel.

HEARING EXAMINER HUFFMAN: Thank you.
And who appears for the University of New Mexico?

MR. THRONE: Bruce Throne.

HEARING EXAMINER HUFFMAN: Thank you.
Who appears for the City of Albuquerque?

MR. KIDD: Robert Kidd.

HEARING EXAMINER HUFFMAN: Is there an
appearance for the New Mexico Rural Electric
Cooperatives? 1Is there -- does anyone appear -- let
the record reflect that there is no appearance for the
co-ops and none for the Attorney General. Is there an
appearance for the Western Water and Power Production?

Let the record also reflect that there is no

BETTY J LANPHERE & ASSOCIATES (505) 983-7367
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appearance at this time for Western Water and Power
Production.

Who appears for staff?

MR. HARRIS: Mr. Hearing Examiner, Dahl
Harris. And it's my understanding that Mr. Taylor,
who represents the AG is out of the country at this
time and has asked to be excused.

HEARING EXAMINER HUFFMAN: Obviously,
since PNM is the petitioner, PNM's testimony and
witness will go first. I would propose that the next
witness be El1l Paso Electric's witness, followed by the
witness for CCAE and witness for SPS and witness for
staff.

Are there any scheduling matters for
out-of-town witnesses that this schedule either works
or more importantly doesn't work for? And, also, are
there any other preliminary matters before we start
the witnesses?

MR. THRONE: Mr. Hearing Examiner, I
may need to be excused at some point during this
afternoon to be excused, if I have to leave.

HEARING EXAMINER HUFFMAN: Okay.

Mr. Clark?
MR. CLARK: Mr. Huffman, I wanted to

raise something of general applicability related to

BETTY J LANPHERE & ASSOCIATES (505) 983-7367
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the nature of this case. As you will observe, I
think, in reading the prefiled testimony, not only of
PNM but many of the other witnesses as well, much of
the testimony tends to border on what might be deemed
legal analysis. And I thought it might make sense up
front to maybe establish a ground rule that the
witnesses are not making legal conclusions but that
they will be allowed to testify as to the subject
matter of the prefiled testimony and present their
point of view, subject, of course, to later review,
proofing and the like so as to what issues of
particular witnesses and whether a particular line or
statement might be deemed a legal conclusion.

So I wanted like to raise that at this
time.

HEARING EXAMINER HUFFMAN: Okay. Have
you discussed this solution with any of the other
parties?

MR. CLARK: I have mentioned it to one
of the parties. I have not discussed it generally
with the other parties.

HEARING EXAMINER HUFFMAN: Okay. Do
any of the parties wish to respond to Mr. Clark's
suggestion at this time?

MR. HARRIS: Mr. Hearing Examiner, I

BETTY J LANPHERE & ASSOCIATES (505) 983-7367
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think the suggestion is a good one. Staff agrees with
it.

HEARING EXAMINER HUFFMAN: Okay.

Anyone else?

MS. BELIN: CCAE thinks that's a
reasonable proposal.

HEARING EXAMINER HUFFMAN: Mr.
Childress?

MR. CHILDRESS: We have no problem with
that. The only caveat I would mention is that it
would be helpful if, for instance, if a PNM witness
has, in fact, made some conclusions or observations
about the law that they are not precluded from
cross-examination on that, but obviously, to the
extent that witnesses are not lawyers, their testimony
is not to be taken as official legal conclusions, and
we would agree subject to that.

HEARING EXAMINER HUFFMAN: Mr. Clark,
any response?

MR. CLARK: No. I think I agree with
Mr. Childress.

HEARING EXAMINER HUFFMAN: Okay. I
think that with the qualifications the witnesses have
provided in their testimony relative to legal

conclusions as to what their opinion in their

BETTY J LANPHERE & ASSOCIATES (505) 983-7367
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professional or expert capacity is about certain
statutes and rules, which is obviously the focus of
the testimony, that there necessarily will be some
level of cross-examination consistent with the scope
of that direct or rebuttal testimony, of necessity,
and certainly as part of a fair hearing process.

But I think that with that provision it
appears reasonable and acceptable to all the parties
that there be a general agreement that the witnesses
are not reaching legal conclusions and that the
posthearing briefing stage will amplify or state the
parties' legal positions.

Is there anything else of a preliminary
nature?

MR. FORNACIARI: Yes. SPS is going to
ask and is asking for administrative notice of the
former Renewable Energy Resource Electricity Rule,
Rule 573, which is 17-9-573, and we'd mark that
document as Exhibit SPS Exhibit Number 3, and we've
given it to all the parties and I believe we might as
well have it available at this point and we move the
admission of SPS Exhibit Number 3.

(EXHIBIT SPS 3, PART 573 RENEWABLE

ENERGY ACT AS A SOURCE OF ELECTRICITY,

WAS MARKED FOR IDENTIFICATION.)

BETTY J LANPHERE & ASSOCIATES (505) 983-7367
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HEARING EXAMINER HUFFMAN: You are
requesting administrative notice of that now appealed
rule?

MR. FORNACIARTI: Yes.

HEARING EXAMINER HUFFMAN: And that it
be made part of the record of this case, obviously?

MR. FORNACIARI: That's correct. Yes.

HEARING EXAMINER HUFFMAN: Any
objection? Hearing none, SPS Exhibit 3 will be so
marked and admitted in the record in this case. And
the Commission will, in writing, take administrative
notice of that document at the appropriate time.

(EXHIBIT SPS 3 WAS ADMITTED INTO THE

RECORD. )

HEARING EXAMINER HUFFMAN: So you
should consider the motion granted. I'm sure that
some document of the Commission will take
administrative notice of it in writing as well.

If there's nothing else of a
preliminary matter, Mr. Clark would you present your
witness?

MR. CLARK: I'd like to call Mr.

Patrick Scharff, please.

BETTY J LANPHERE & ASSOCIATES (505) 983-7367
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PATRICK SCHARFF,
after having been first duly sworn under oath,

was questioned and testified as follows:

MR. HARRIS: Excuse me, Mr. Hearing
Examiner. I'm assuming that the order of witnesses
will be same as the order of cross-examination by the
attorneys?

HEARING EXAMINER HUFFMAN: Let's see.
There are more attorneys than there are parties with
witnesses. And hang on and I will let you know, based
on who's here. The order would be PNM, EPE, CCAE,
SPS, NMIEC, UNM, City of Albuquerque, and then staff.

Mr. Clark.

DIRECT EXAMINATION

BY MR. CLARK:

Q Good morning, Mr. Sharff.
A Good morning.
Q You want to tell us, please, your name and

your position with PNM?

A I'm Patrick Scharff. I am the manager of
distribution planning and distributor resources at PNM
in Albuquerque.

@) And, Mr. Sharff, have you submitted certain

BETTY J LANPHERE & ASSOCIATES (505) 983-7367
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prefiled direct and rebuttal testimony in this case?
A Yes, I have.
(EXHIBIT PNM 1, DIRECT TESTIMONY OF
PATRICK K. SCHARFF, WAS MARKED FOR
IDENTIFICATION.)
(EXHIBIT PNM 2, DIRECT TESTIMONY OF
PATRICK K. SCHARFF, WAS MARKED FOR
IDENTIFICATION.)

0 Let me show you what I have marked as PNM 1
and 2 and ask you if you can identify these, please.

A Yes, sir.

Q Do you have any corrections or
clarifications you want to make as to either of these
testimonies?

A I would like to make one clarification in
the rebuttal testimony.

Q Okay. Could you please refer to the page

and the line in the rebuttal testimony?

A At Page 7, line 13.

Q All right. And what is the nature of the
clarification?

A The clarification is that I state that three

meters were required for simultaneous buy-sell. As a
practical matter, that is usually going to be the

case. But only two meters are theoretically required

BETTY J LANPHERE & ASSOCIATES (505) 983-7367
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to do simultaneous buy-sell.

Q Could you explain why three are practically
necessary?
A It has to do with access and actually being

able to install the necessary metering to measure the
generator output, to measure the true load
consumption. Sometimes, it's not possible to get a
meter accurately at that location and therefore you
sometimes need three meters.

0 With the clarification you just made as to
Page 7 line 13, if you were asked the same questions
today would you give the same answers?

A Yes, I would.

Q And are the answers, as clarified, true and
correct to the best of your knowledge and belief?

A Yes, they are.

MR. CLARK: Mr. Hearing Examiner, at
this time, I'd like to move the admission into
evidence of PNM Exhibits 1 and 2.

HEARING EXAMINER HUFFMAN: Any
objection?

MR. MICHEL: Mr. Hearing Examiner, for
some reason I never received a copy of PNM's rebuttal.
We moved. That may be it. I'm not going to object to

the testimony, but I would like to get a copy.

BETTY J LANPHERE & ASSOCIATES (505) 983-7367
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MR. CLARK: Absolutely. Sorry if we
missed someone. Mr. Wander, do you have a copy for
Mr. Michel? Could the record reflect that Mr. Michel
was just delivered a copy.

HEARING EXAMINER HUFFMAN: Yes.

MR. CLARK: Thank you very much.

HEARING EXAMINER HUFFMAN: One small
thing, Mr, Scharff before cross-examination starts, do
you have Page 7 of your rebuttal testimony available?
You indicated it was -- a mention of, I think, three
meters in line 13. Would it be accurate, sir, to say
that the sentence beginning on line 13 which mentions
the three meters on line 147?

THE WITNESS: That's correct,

Mr. Hearing Examiner.

HEARING EXAMINER HUFFMAN: Thank you.
Okay. So Mr. Clark, Exhibit 1, is his direct
testimony, Exhibit 2 is his rebuttal testimony?

MR. CLARK: That is correct, sir.

HEARING EXAMINER HUFFMAN: And they are
admitted into evidence.

(EXHIBIT PNM 1 WAS ADMITTED INTO THE

RECORD.)

BETTY J LANPHERE & ASSOCIATES (505) 983-7367
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(EXHIBIT PNM 2 WAS ADMITTED INTO THE

RECORD. )

HEARING EXAMINER HUFFMAN: Mr.
Childress, I believe you are first with this witness.

MR. HARRIS: Excuse me, Mr. Hearing
Examiner, but I believe the record should reflect that
no one has appeared to make a comment.

HEARING EXAMINER HUFFMAN: That is

correct, Mr. Harris. Let the record so reflect.

CROSS-EXAMINATION
BY MR. CHILDRESS:

Q Good morning. My name is Randall Childress
and I represent El Paso Electric Company. How are you
this morning?

A Fine. Good morning.

0 I think what I would like to do 1is, rather
than concentrate on areas of disagreement, I would
like to concentrate on areas of agreement and make
sure that I understand PNM's position. Do you have a
copy of your direct testimony with you?

A Yes, I do.

Q Do you have a copy of the Renewable Energy
Act with you?

A Yes, I do, but I will have to look it up in

BETTY J LANPHERE & ASSOCIATES (505) 983-7367
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my binder.

0 Okay. We will be talking about Section
62-16-5(B) (1) .

A Excuse me. That was 62-16-5(B) (1)?

0 Yes, sir.

MR. CHILDRESS: Mr. Huffman, I would
state for the record that the court reporter has asked
me for a copy of the Renewable Energy Act. I am going
to provide the court reporter one. However, I assume,
because this is a Commission statute and the subject
of the case that there is no need to make it an
exhibit or make any exceptional provisions to take
administrative notice of this statute. If I'm wrong,
would you so direct me?

HEARING EXAMINER HUFFMAN: Your
assumptions are correct, Mr. Childress.

MR. CHILDRESS: Thank you, sir.

Q (By Mr. Childress) On Page 9 of your
testimony, Mr. Sharff, on line 8, you cite the
Commission rule 572.13.B(1l) (b) which you indicate echoes
the requirements of the Renewable Energy Act. And those
requirements of the Renewable Energy Act that the rule
echoes are the requirements that are found in the
Renewable Energy Act at 62-16-5(B) (1); is that correct?

A That's correct.

BETTY J LANPHERE & ASSOCIATES (505) 983-7367
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Q So let me ask you, because I believe we
agree, it's your recognition of the law that both the
law, the Renewable Energy Act and the Commission's
rule, Rule 572, expressly provide that RECs are, in
the case of a PURPA -- renewable energy QF -- the RECs
are owned by the public utility purchaser unless there

is some voluntary contract to the contract; correct?

A That's correct.
0 Okay. DNow, if a utility were approached by
a QF -- in effect, there is an initial presumption in

the law that our state legislature has made that the
RECs are owned by the public utility; correct?

A For the energy that's purchased by the
public utility.

0 The RECs associated with that are owned by
the public utility?

A Yes the rules and the state statute states,
unless there is an otherwise agreement the RECs are
owned by the utility purchaser of the energy from the
QF.

Q Now, let's assume that there is not any
agreement to the contrary, and there is a mandatory QF
purchase from the utility and the utility owns the
RECs and owns the energy, the price paid in that

transaction is avoided cost; correct?

BETTY J LANPHERE & ASSOCIATES (505) 983-7367
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A That's correct, avoided costs.

0 Now, you've also indicated in your
testimony, in fact I think you attached a brief
associated with a FERC case; do you recall that?

A I believe that was in the petition for
Declaratory Order?

0 Well, anywhere in your testimony or anywhere
in the declaratory order or anywhere in this case has
the company submitted a FERC order that FERC issued in

the case in which you submitted your brief?

A I don't believe so.

Q Do you have a copy of that order with you,
sir?

A No, I don't.

MR. CHILDRESS: I would like to mark as
an exhibit, EPE Exhibit 3, a copy of the FERC order,
Federal Energy Regulatory Commission order, granting
the Commission a regulatory order.

(EXHIBIT EPE 3, FERC DOCKET NO.

EL03-133-000, ORDER DATED OCTOBER 1,

2003, WAS MARKED FOR IDENTIFICATION.)

MR. CHILDRESS: And may I approach the
witness?

HEARING EXAMINER HUFFMAN: Yes, you

may.

BETTY J LANPHERE & ASSOCIATES (505) 983-7367
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HEARING EXAMINER HUFFMAN: While

Mr. Childress is hanging out copies of that exhibit,

Mr. Clark, the court reporter needs to get copies to

mark for the record of the direct.

MR. CLARK: Those are the originals.

Let's just hand them to the court reporter right now.

0 (By Mr. Childress) Mr.

Sharff, I'd like you to

turn to Page 6 of that order, if you would, please.

HEARING EXAMINER HUFFMAN: Mr.

Childress, do you have any extra copies of that FERC

decision so I could look at it while you are

questioning on it? Thank you.

MR. CHILDRESS: I'm sorry, Mr. Huffman.

THE WITNESS: Mr.

Childress, as it

turns out, I do have a copy of that with me.

HEARING EXAMINER HUFFMAN: Do all the

parties have a copy of this order now?

some nods are yes. Thank you.

0 (By Mr. Childress) Mr.

It looks like

Scharff, you would

agree with me that is the order issued by FERC in the

case you are talking about in the declaratory order

where you submitted your brief?

A Just a moment, sir. Yes, it is.
0 And I will have you turn to Page 6 of that
order.
BETTY J LANPHERE & ASSOCIATES (505) 983-7367
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A Yes.

0 Would you read the last sentence of
paragraph number 23, please, aloud?

A States, in creating RECs, have the
power to determine who owns the REC in
the initial instance, and how they may
be sold or traded; it is not an issue
controlled by PURPA.

0 Thank you, sir. And would you turn to the
previous page 5 of that order and look at Paragraph
227

A For me, according to the numbering it's 22,

you are looking for --

0 Yes.
A My 22 is entirely contained on Page 6.
Q And in the second sentence of Paragraph 22,

is it correct that FERC indicates that:
Avoided costs were intended to put the
utilities into the same position when
purchasing QF capacity and energy as if
the utility generated the energy
itself.

A That's correct. But it could be, as it says
in the paragraph there, generated itself or purchased

energy from another source.

BETTY J LANPHERE & ASSOCIATES (505) 983-7367
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Q And would you read the next sentence aloud?

A In this regard, the avoided cost that a
utility pays a QF does not depend on
the type of QF, i.e., whether it is a
fossil-fuel-cogeneration facility or a
renewable-energy small power production
facility.

0 And Mr. Sharff, I understand that you are
not an attorney and I understand that this case is
subject to briefing, but you have indicated in your
testimony that, in fact, the legislature has made a
presumption, an initial presumption of the ownership
of the RECs, and that initial presumption is that the
RECs are owned by the public utility in a QF purchase
unless there is an agreement between the utility and
the QF to the contrary; correct?

A That's correct.

0 Now, an agreement, in your view, is a
contract; 1is it not?

A Subject to legal review, I would say yes.

Q More basic, an agreement reflects a mutual
agreement of two parties; correct?

A That's correct.

) So it is correct that a utility has the

discretion not to agree to enter into any agreement
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and to rely solely on the presumption that is stated
in the Renewable Energy Act?

A With regard to QFs, the utility is required
to enter into certain agreements for the purchase of
energy and for interconnection to the QF facility,
however current PRC rules and statutes other than
those dealing with RECs are silent on the issue of
RECs.

0 There is nothing in the Renewable Energy Act
that requires a utility to enter an involuntary
contract; is there, sir?

A That's correct.

MR. CHILDRESS: All right. Thank you
very much.

HEARING EXAMINER HUFFMAN: Ms. Belin?

MS. BELIN: No question.

HEARING EXAMINER HUFFMAN: Okay.
Mr. Fornaciari?

MR. FORNACIARI: No questions.

HEARING EXAMINER HUFFMAN: Thank you.
Mr. Michel?

MR. MICHEL: No questions.

HEARING EXAMINER HUFFMAN: Mr. Throne?

MR. THRONE: No questions.

HEARING EXAMINER HUFFMAN: Mr. Kidd?
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MR. KIDD: No questions.

HEARING EXAMINER HUFFMAN: Mr. Harris?

CROSS-EXAMINATION

BY MR. HARRIS:

Q Good morning, Mr. Sharff.
A Good morning.
0 After reading the various responses to the

commission's questions, would you agree with me that
it is a good idea that we have a declaratory judgment
action here?

A I believe there's a lot of questions out
there in a lot of people's minds about how to
interpret things. Yes, I do.

0 The purpose of this is for us to try to give
as much guidance to the Commission so it can make a
proper interpretation?

A That's correct.

0 Well, with that in mind -- excuse me.

MR. CHILDRESS: Excuse me. I apologize
for interrupting, but I failed to complete and request
the admission of EPE Exhibit 3.

HEARING EXAMINER HUFFMAN: Okay. Would
you like to make that request at this time?

MR. CHILDRESS: Yes, sir.

BETTY J LANPHERE & ASSOCIATES (505) 983-7367

25



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

HEARING EXAMINER HUFFMAN: Any
objection to the admission of El1 Paso Electric Exhibit
3? Hearing none, El1l Paso Electric 3 will be admitted
in this case.

(EXHIBIT EPE 3 WAS ADMITTED INTO THE

RECORD.)

MR. CHILDRESS: I apologize for the
interruption.

0 (By Mr. Harris) With that in mind, I believe
that it's good if we all are on the same page as to
definitions and purposes and this type of thing. I am
going to ask you Jjust a series of questions related to
your understanding of the Renewable Energy Act and the
purposes for RECs and this type of thing so that we can
understand what your testimony is.

The first question I'd ask is what's
the purpose for a REC, or Renewable Energy
Certificate.

A RECs were created to be used, in part, for
compliance with the RPS. RECs are created when
renewable energy is generated. RECs are evidence that
the renewable energy being used for compliance has
been created.

0 And on a typical certificate for RECs, what

information is going to be found on that certificate?
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A I'm not sure what a typical certificate
would be. I can tell you I can review from the
statute and the rule what needs to be included in that
certificate. I would say that is what a certificate
has to have, what is required.

Q Okay. As we speak today, can a REC exist if

no renewable energy has been delivered in New Mexico?

A Yes.
Q And what's your reasoning for that?
A A REC, or evidence that the renewable energy

was generated, does not require delivery in New
Mexico. If you want to use that renewable energy for
compliance with the RPS, it must be delivered for
consumption by the utility's retail customers in New
Mexico.

Q Thank you for that clarification. And in my
layman's terms, when I think of a grid, I think of
transmission and distribution lines in New Mexico.
Would that be correct?

A In a limited sense, yes. But, again, we are
connected to the larger western grid, essentially.

0 But as far as New Mexico is concerned --
well, we don't need any further.

A It would consist of the wires and the

generators, transmission as well as generation and the
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wires used for generating electricity.

0 The utility meters, if you are on the upside
of the utility meter, that records how much is being
delivered to a customer? If you are on the up side of
that, which would be the drop lines, distribution
lines, transmission lines, would that be the grid?

A The utility meter would be part of the grid,
in general.

0 But from the meter upstream, that's the
grid? Because the distinction I am trying to make, if
you are on the customer side of the meter, that's not
the grid?

A The grid, again, consists of -- I'm not sure
that I could make that distinction that the customer's
load is not part of the grid because the grid consists
of both the generation, delivery and mechanisms of it.
If there is no place to deliver it, there is no grid.
In my mind, as a planner and engineer, the loads have
to be integrals of the load.

0 In your opinion, the wires -- for instance,
you have a home with a meter on it. And the wires in
the home, are those wires in the home part of the
grid?

A I would say from a utility's perspective

those wires are not owned by the utility and,
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therefore, although the load represented by that meter
is part of the grid, the wires within the home
obviously are not.

0 And the reason for your distinction of the
wires in the home not being part of the grid, is that

because the utility is not responsible for those

wires?
A That's correct.
0 In your mind, what's the definition of a

qualifying facility?

A In my mind, the definition of a qualifying
facility -- I would have to again read it out of Rule
570 or PURPA -- but, again, it is one of the

facilities that meet the definition of a QF or a small
power-production facility as defined in PURPA.

Q Which the federal power packet, or the PURPA
itself, but Rule 570 and 571 references the federal
law; 1is that correct?

A That's correct.

0 So the definition of a QF is really a
federal definition?

A That's correct.

Q Are all of the generating sources listed ed
in the Renewable Energy Act, do they meet the

definition of QF?
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A I would have to look and see what exactly is
in the Renewable Energy Act. But to the best of my
recollection, without going through and rereading
them, I believe they qualify under the broad term of a
QF, but understand QF is a the subset of generators
called small power production facilities, and I
believe that they qualify as QF or small power
production.

Q Okay. What controls the price of energy
sold by a QF?

A I'm not sure I understand your question.

PNM has a tariff that we have filed for approval with
the PRC in terms of what we will pay to purchase
energy from the QF.

0 Let me make it clear. Federal law basically
controls the price to be paid, which is avoided cost;
is that correct?

A Yes. Federal law, State statutes and our
rules say that utilities won't pay more than its
avoided cost. But it's avoided cost is actually
controlled by market conditions beyond the utility's
control.

@) But it's my understanding, then, that there
is -- the federal law states that the price to be paid

is avoided cost and the state determines what that
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avoided cost is?

A That's correct.

0 In the case of a 571, the small generator,
the Commission has stated that the cost is the energy

cost found in Rule 570; is that correct?

A That's correct.
0 And then annually the utilities are required
-- or whenever they file -- they file what those

energy costs are?

A That's correct.

Q And in the case of PNM, it has filed those
schedules, energy schedules, and they show the price
for various months for that energy?

A For various months and for various peak
periods for various customers.

Q If you were speaking just of a residential
class, for instance, they have one for each month, so
one of the things that are listed is without a time-
and-use meter, but they do have prices set for each
month for that customer class?

A That's correct.

0 Okay. Now turning to the Commission's order
regarding the reasonable cost threshold, the
Commission has established prices, maximum costs that

can be paid for various -- for energy from various
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types of generators; is that correct?

A The RCT gives a price level for various
kinds of technologies to be paid in terms of what
would be appropriate for compliance with the RPS.

0 Now, those price levels that the Commission
has established, are those greater than the energy
costs reflected on the schedules that PNM has filed
with the Commission for energy?

A I believe some of them are. Have not looked
at the most recent filing that we made. I believe
some of them may be equal to or approximately the
same.

Q Well, subject to check, the energy costs for
the latest filing by PNM is a little less than three
cents and a little more than four cents; would that be
approximately correct?

A That's approximately right.

Q And is there any reasonable cost threshold
established by the Commission that is not more than
the greatest cost that's found for residential
consumer?

A Currently that's correct. However, in past
rate schedule filings you will note that there are
some times when the avoided costs have exceeded those

numbers.
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Q But presently there isn't?
A Currently there is not.
Q Now, since federal law states that the costs

that can be paid for energy can't be greater than
avoided costs, then I take it from that that those
prices are costs that are shown in the Commission's
order, it would include both energy and a value for a
REC because the Commission's order addresses the

reasonable cost threshold for generation of energy in

the RECs?

A I'm not sure what the question is. I'm
sorry.

0 Well, my presumption, since the costs that

are reflected in the Commission's order are greated
than the reasonable threshold or greater than the
reasonable cost, then it must -- that cost must
include both energy as well as the REC?

A I presume if you purchased renewable energy
at or below the reasonable cost threshold that you
were paying value for the energy and for the REC, and
since avoided cost is the maximum that you have to pay
for a QF, yes, some portion of that amount that you
paid above what you paid for would be the REC.

0 So would it be possible for any particular

month to subtract the energy found on PNM schedule
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from the reasonable cost threshhold established by the
Commission to determine what the maximum price a

company could pay for a REC and still be within the

threshold?
A That's correct.
Q Now turn to your testimony, your direct

testimony. Turning to Page 1 of your direct
testimony, I see on lines 21 through 23 that your
responsibilities include negotiating contracts for
acquisition of renewable energy?

A Only from qualified facilities.

0 Okay. And does that include the recent
acquisitions of energy from photovoltaics?

A Yes, 1t does.

Q And has there only been one price PNM has
paid or has there been a variety of prices that PNM
has paid for the output from those photovoltaics?

A For purchases, PNM pays the avoided costs at
this time. None of our facilities are receiving
payment, receiving kilowatt credit under the net meter
rules.

0 So there is no variation since that's all
you are paying?

A That's correct.

0 Now turning to Page 15 of your testimony, I
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have a series of questions. Okay. On line 3 of your

testimony, and going on to line 4, there is a term

"contracted for delivery." Why is this term
important?
A I believe -- and again this is my

perception, I was not there when the legislation was
crafted, and I was not a party to the creation of the
rules for 572 -- my perception is that the majority of
the thought and conversation that went into creating
the statute and the rules anticipated purchases such
as PNM makes for its wind energy farm and other
situations like that.

I'm not sure how much time was devoted to
considering implications that we are here discussing
today which are qualifying facilities. One of the
points that's made in the statute, in the rule, is for
the energy to qualify for compliance with the RPS it
has to be contracted for delivery for use by
jurisdictional customers by the utility.

And the question then is, what's contract?

Q Well, that's a good segue, because when you
have a "contracted for delivery," who is the contract
between?

A It is between the owner of the generation or

the owner of the generation output and the utility.
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Q And the delivery, if you are going to have a
contract for delivery, is it your understanding that
the delivery must be from some generating source to
some point within New Mexico?

A I'm not sure "point to point contract" is
really a proper way of describing it, but it must be
contracted for delivery to the grid to serve New
Mexico retail load.

0 I wasn't meaning to imply point to point
contract. Your answer is appropriate. The generator,
no matter where it is located, must deliver that power

under this terminology somewhere into the grid in New

Mexico?
A That's correct.
0 Now, in your understanding, was the

Renewable Energy Act passed in 20047

A I believe that's correct.

Q Subject to check, it would be 2004, and do
you know when Rule 571 was issued by the Commission?

A I believe that was around September 1999.

Q Okay. And, in your mind -- and this rule
referenced Rule 570, which references basically the
federal law, so the purpose at that time when 571 was
issued was basically compliance with the federal

requirements?
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A That's correct.

0 It would -- in your mind, was it appropriate
to use 571 to interpret a statute that was passed some
five years later?

A I'm not

Q The reason I ask the question, your
testimony on Page 15 indicates that you are supporting
your testimony on the basis of provisions in Rule 571.
And the language "contract for delivery" is found in
the Renewable Energy Act, and you are pining about
that and you are supporting your position based upon

Rule 571. Am I misreading your testimony?

A Let me have a moment to read my testimony a
minute.

Q Okay.

A I believe that my answer there shows -- that

particular issue shows that the requirements of Rule
571 actually are in coordination with the requirements
of REA, not that they are different or interpreting
the REA, but showing that they are in agreement with
the REA and the Rule 572.

0 So it's more properly your position that
"contract for delivery" language can be interpreted
consistent with the provisions found in 571 rather

than being supported by it?

BETTY J LANPHERE & ASSOCIATES (505) 983-7367



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38

A I would agree with that.

Q Okay. ©Now, the next question I have goes
to, I think, the very heart of some of the confusion
or different positions of the parties that we have in
here, which is, if on the customer side of the meter
you have a small generator photovoltaic.

Going back to the question, we have a
small generating source such as a photovoltaic and the
energy that is being generated is consumed before it
ever reaches the utility's meter, how can that be
considered to be "contract for delivery" if it's
consumed on wires, over wires that are in load, that
basically belongs to the generator before it ever hits
the meter?

A A QF, to be interconnected with the utility
as required by 570 and 571, must have a contract with
the utility. Part of the provisions for that contract
are what happens to the energy that's produced by the
generator. The generator, if it exceeds its load,
delivers to the utility. If it doesn't exceed its
load, it displaces energy that would otherwise be
provided by the utility.

And, again, when you look at the definition
of what a cost is, it is energy that would otherwise

be produced by the serving utility. Therefore, my
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interpretation, and the company's interpretation, has
been that the contracts, whether it's Rule 571 or 570,
provide the necessary contractual agreement basis
evidencing what's going to happen with energy that's
delivered in New Mexico used by a jurisdictional
customer and that in one way or another offsets or
displaces energy that would be otherwise produced by
the utility.

0 Okay. You have the statute, the renewable
energy statute before you?

A Hang on here. I do. Okay.

@) Okay. Now, on 62-16-3(E) --

A Uh-huh.
0 -— which is found on page 120 of the
statutes --

A Uh-huh.
Q -- it states that the:
"renewable portfolio standard" means

the percentage of retail sales by a

public utility to electric consumers in

New Mexico"

A That's correct.

@) And the word "displacement" isn't mentioned?
A That's correct.

@) And if you look at 62-16-2(3) under the
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"Findings and Purposes", isn't that language
consistent with the language found for the portfolio
standard that there must be a percentage of sales?

A That's correct.

0 And then the "Purposes" section of section
2, which is found in B, the first subsection there,
there must be prescribed amounts of power that is
being sold to its retail customers?

A That's correct.

0 And there is no language about displacement,
either? So in view of that language, how, in your
mind -- I mean if it explicitly said there must be
retail sales, in your mind how does displacement
satisfy those conditions?

A The language in the rule doesn't specify to
which customer the energy must be sold. It talks
about a merge of the jurisdictional sales in
aggregate. Now, those sales can be met by
conventional means and production, or they can be met
by renewable energy sources that are owned either by
the utility or by a consumer.

To the extent that the utility has avoided
producing energy to meet that retail load by the
customer's consumption of their on-site generation, I

believe that that satisfies the requirements.
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Q Now returning to case 356, which I believe
you were a witness in, did PNM maintain that it was

purchasing any energy from the generator?

A No, we didn't.

Q Okay.

A 356 being the?

Q That was the photovoltaic case.

A The renewable plan that has a photovoltaic
program?

0 Exactly. PNM maintained that it wasn't

purchasing any energy?

A We were purchasing RECs.
Q Right.
A So that leads us back to the question of how

can a utility contract for delivery of power that it
consumes before it reaches the grid?

0 Because I think we had agreed that there
must be -- if you are going to contract for delivery
you must contract for delivery of energy to be, you
know, put on to the grid in New Mexico. In the case
of a consumer that has -- or a QF that consumes the
energy on its side of the meter, what is the contract
for delivery of energy to the grid?

A The load, when we are talking about wires

and ownership and maintenance on the "customer side"
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of the meter, the utility maintains no jurisdiction
for it. However, at the point of interconnection, the
point of common coupling, where the QF or regular
customer's facilities join those of the utility, when
we are doing analysis, those loads are, in general,
part of the grid. So that energy has been delivered
to the point of common coupling, which is part of the
grid.

0 But the Commission -- but the utility hasn't
purchased any of that energy if it's consumed?

A That's correct.

0 So if it hasn't purchased any of the energy
that's been consumed for sale to customers, how has
the provisions -- the definition of how a utility
meets that renewable portfolio standard -- been meet

if it hadn't purchased any energy for sale?

A The Act says that the energy must be for
retail customers. It doesn't say that it has to be a
sale to a retail customers. It must be a percentage

of our retail sales.

Q So you are saying, then, the energy that's
consumed, that you don't pay for, is a percentage of
your retail sales?

A That would otherwise be a percentage of our

retail sales -- of the resale sales that we have
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avoided producing conventional power for.
0 So you are saying the condition of a sale is
being met by avoiding to have to give that power, to

sell the power to them?

A Excuse me. I'm getting confused here. Let
me back up. I'm not sure I understand your question.
@) The questions that I am asking all deal with

the satisfaction of the renewable energy portfolio
standards which requires specifically the sale of
retail sales by a public utility to a consumer.

Where, in the situation we have been
talking about, has there been a sale of energy by the
utility to the retail customer?

A I believe that's where my confusion comes in
because I don't read in the statute that a retail sale
is required. It says a percentage of retail sales by
the utility to electric customers. It doesn't
specifically say that there has to be a specific sale
to a specific customer to meet that requirement.

It says that in aggregate we must be using
this to serve our retail jurisdictional load.

Q Right. But in the case of energy that's
been consumed, PNM has purchased RECs?

A That's correct.

o] Okay. And the RECs show compliance with the
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provision? The REC shows that, these whatever energy

is reflected on that, can be used to satisfy this

standard?
A That's correct.
Q So how do you satisfy the standard which

requires percentage of sales if the company hasn't
bought any energy?

A Again, the energy is consumed by a retail
customer in New Mexico. That customer is a part of
PNM's aggregate retail sales. If the energy wasn't
delivered to New Mexico and consumed by a retail
customer, I have a hard time understanding where it
was delivered or where it was consumed. Again, I go
back, you know, the language that doesn't require a
specific sale, it says it must be used to meet a
percentage of our jurisdictional retail sales.

Q And I guess that's where we are going
around, because I think you are equating the
consumption with meeting the standard that there has

been a sale, otherwise there could be no REC; is that

correct?
A No. A REC —--
Q Or pardon me. The displacement equates to

and satisfies the requirement that there is a sale?

A One. First, a REC is created when the
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energy is generated. A REC is not --

0 As long as it's contracted for delivery in
New Mexico?

A No. That is not -- if you don't mind, I
will look up the definition for what a renewable
energy certificate is.

0 That's fine.

A There is no definition for renewable energy

certificate in the definitions of the statute.

However --
Q Maybe --
A -— in the rule it will be there -- if I may?
Q You know, I would direct your attention to

Section 5-A. On Page 1 it states what a REC is used

for which is compliance with the standard?

A That's correct.
Q Okay. And the standard is a percentage of
sales. So doesn't a REC show that a compliance with

the standard, which is that the energy has to be sold?

A No, I don't agree with that.
Q Okay. Then why do you disagree?
A The standard requires that a percentage of

the utility's jurisdictional sales be provided by
renewable energy sources, the sales. And we can do

that by a direct energy purchase evincing that by a
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renewable energy certificate. We could meet
compliance by purchasing renewable energy certificates
from another utility that has jurisdictional sales
within New Mexico.

Whether those certificates were for energy
that was delivered to a specific customer or for a
load that would otherwise have been served, I think is
the issue here. PNM believes that if those customers
who serve on-site load do in fact create RECs, those
RECs should be allowed for compliance with the RPS.

Q In the case of the transaction between EPE
and PNM, it's my understanding that EPE is purchasing
RECs from PNM?

A I'm not directly involved in that but I
believe that is the case.

Q And assuming that is the case, the energy
that's represented by those RECs has been in fact
delivered into PNM's system for retail sales?

A That's correct.

Q But in the case of a P56 transaction, PNM
hasn't purchased any energy for delivery to its
customers; 1is that correct?

A PNM has not purchased any energy for
delivery to its customers. None of that energy has

been delivered to PNM customers.
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Q Now we are getting to the point. Must there
be a sale of energy to a retail customer by a public
utility for there to be a valid REC and to satisfy the
requirements of the RPS on the renewable energy
standard?

A I believe that's the question. Is a REC
created for compliance, if there is not a sale? I
believe that is the question.

0 In your opinion, that it can -- that the

consumption can satisfy that requirement that there be

a sale?
A Yes, I do.
o] Okay. So you would read into the definition

of percentage of sales, it would be percentage of
sales and/or consumption?

A I believe that's how I would interpret it.

0 Thank you. Because there is the heart of
the debate?

A That is the crux.

0 This is the heart of the debate. All we
have done really is frame for the briefs. Now,
turning to your rebuttal testimony. On Page 4 of your
rebuttal testimony.

A Yes.

@) Okay. On lines 3 and 4 you state that
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implementing staff's proposal might mean some
revisions to the RCT. And I'd like you to address
what you think those revisions -- what revisions might
be required.

A On Page 3, where that discussion starts, in
discussing the reasonable cost threshold there is a
limit set in kilowatt hour numbers established and it
doesn't vary. In looking at RECs as having a value on
their own separate from the energy that can be bought,
traded, sold, used for RPS compliance, it just seemed
when we were looking at avoided costs as it pertains
to QF sales to utilities costs go up and down.

During peak demand periods or periods of
time that the market is very high the avoided costs go
up. If we determine the value of a REC being the
avoided costs of the energy, plus the REC value up to
the limit of the RCT, that has a rather unusual effect
of varying the value of the REC.

The REC is worth less on peak than it is
during the off peak periods and it just seemed that
that was a rather unusual situation that perhaps
hadn't been fully thought through when people were
doing the reasonable cost threshold.

0 I would agree with your analysis. And that

goes back to our discussion of when you see the costs
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that are established for the reasonable threshold,
part of it has to be the avoided costs and part of it
has to be for the REC and that goes back to that
discussion. So if the Commission were to consider
that a problem, how would we fix that?

A That is not something I've had time to
consider and I think it's probably going to be beyond
this proceeding, but it must be something for the
staff to think about.

0 I was curious about that because I didn't
know the fix.

A I don't know the answer.

o] Okay. Turning to Page 7 of your rebuttal.
And the change that you really made on line 14. I
didn't really understand what you were saying, so
could you explain that to me?

A This is a discussion that is actually coming
out of our discussions on net meters and how net
metering is done and what is meant by that. As a
practical matter, quite often it is possible to
measure separately the customer's load without a great
deal of reengineering and redesign of a QF facility,
and so to be able to do what we would like to do in
terms of the net metering, we end up having to use

three meters rather than two.
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It's a practical matter of actually how to
-- you have to get in and wire things. But staff's
witness, Mr. Potturi, correctly points out that really
only two meters are required to be used for doing a
simultaneous buy-sell, and how you actually get those
meters and where you locate them, I may not
necessarily agree with his testimony, but two meters
is all that is required. My testimony implied that,
no, you could only do it with three.

Q That's what I thought. Okay. Thanks. Now
turning to Page 10 of your rebuttal testimony. Okay.
The question that is being asked on 1 through 3 is
meeting their RPS requirements. You're citing staff's
position and whether or not staff agreed to the
position.

The first question I would ask is am I
correct in assuming that the business of a utility,
electric utility, is to provide reliable service at
just and reasonable prices of electric energy?

A That would be a good definition of it.

Q Okay. Is PNM implying that it can engage in
a business of buying and selling RECs? Or are the
RECs to be used to satisfy the standard?

A Subject to its requirements under statutes

and regulation I believe it's appropriate for the
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utility to be able to buy and sell RECs and trade in

RECs, yes.

Q
standard?

A
standard,

Q

testimony.

mechanism

04-00334~>

A

Q

Separate and apart from meeting their

Separate and apart from meeting the

yeah.

Now, turning to Page 11 of your rebuttal
Now on line 14, you refer to a sharing

that the Commission allowed in case

Yes.

And that sharing mechanism, didn't that

involve SPS's fuel clause?

A

Q

A

Q

I believe it did.
And does PNM have a fuel clause?

No, PNM does not.

Is that sharing mechanism that is referenced

in 334, is that available for PNM?

A

No, 1it's not.

MR. HARRIS: Mr. Hearing Examiner, I

would like a five-minute break because I didn't

anticipate that I would be right up here so soon. I

need to put up an easel so I can run through a

scenario.

HEARING EXAMINER HUFFMAN: We will take
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a five-minute break. Off the record.

(A recess was taken from 11:23 A.M. to

11:32 A.M.)

HEARING EXAMINER HUFFMAN: Okay. Could
we go back on the record?

MR. HARRIS: Yes.

0 (By Mr. Harris) Since I'm away from the
microphone, I'll try to speak up. Mr. Sharff, what I am
going to do is draw some schematics. And this is going
to be for non time of use schematic for rate, you know,
for billing purposes, not, you know, a schematic showing
engineering flows.

What I am showing is, first of all, a
photovoltaic generating source which is connected to
load which is then connected to the utility meter.

Now what I am posing here is the photovoltaics's
output is a hundred KWH. The load is 120 KWH, and
under this scenario I believe -- and here would be the
drop line, the distribution line.

I believe the utility meter would then
show that 20 KWH has been used; is that correct?

Under a net metering type of arrangement?

A Yes. The revenue meter would show 20 KWH.
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Q Okay. Next I will show the same
photovoltaic with the same output that is being
registered by a photovoltaic meter, same load, 120
KWH, the utility meter and this line or the
photovoltaic is connected directly before or on the
upstream side of the utility meter. Now the 100 KWH
output in this instance, the utility meter will record

120 KWH; is that correct?

A If you wire it that way I believe that's
correct.
Q So this is the first, what we will call

Number 1, scenario, is a net metering schematic for
billing purposes. And second would be a buy-sell or
wiring arrangement?

A That would suffice for a simple buy-sell,
yes.

Q Now, for billing purposes, does it make any
difference if the connection is made in front of the

meter or behind the meter.

A Yes, 1t does.

Q For billing purposes?

A Yes, 1t does.

Q Why is that?

A If in fact -- for billing purposes in the

meter that you show there as the utility meter?
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Q Yes.

A If you connect that meter that is shown as
the PV meter between the utility and where you are
showing the customer service panel?

Q Right.

A If you can do that, you will then only
register 20 kilowatt hours again.

0 Correct. 1In this instance it will record
120, but if you drew a dashed line in showing that the
connection was between the two meters at that point in
time the meter would only register 20 KWH?

A That's correct.

Q But, theoretically, now we are going to the
2-meter type of arrangement.

A Again, that will suffice for simultaneous
buy-sell arrangements.

Q Now, if you were to only buy RECs, the REC

purchase only, then you would use this buy-sell

schematic?
A No, not necessarily.
Q Okay. Explain to me what the schematic

would be like for a REC-only purchase. Would you have
to have two meters.
A Yes, you do.

Q But could the -- if you are just buying
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RECs, could this schematic work?

A Yes. Any meter that will measure only the
production of the generator will suffice to do the
measurement to measure kilowatt hours evidencing the
creation of a REC.

Q In the various scenarios, would the economic
result be the same?

A Definitely not.

0 They would vary? So, for example, in this,
the first example, if the payment was 13 cents per
KWH, the calculation under the net metering would be
1007

MR. HARRIS: I'm going to try to make
it plain, Hearing Examiner, I will try to move this
into evidence as an exhibit to demonstrate what
happens under the various types of wiring scenarios.

Q (By Mr. Harris) I will just use a pen here.
The assumption is that 13 cents is being paid per KWH
and that the appropriate rate, retail rate for the power
that is being purchased is eight cents. That's the
retail rate.

A Okay.

o] Now, ignoring service charges and taxes and
all this, I am just doing simple accounting based on

the energy, so the way it should be calculated, it
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would be a hundred times 13, which equals 1300, and
that the purchase under this net metering is 20 times
8 equals 160, so the net would be 11407

A Okay. I'm not sure which little diagram you
are referring to.

Q This is Number 1. So it's a net metering

diagram. I'm trying to do an accounting.

A You can't account for the RECs under Number
1. There is no meter there to measure.
Q Excuse me. I screwed up. Because the

reality is under this. 1It's 120. The meter under the
net metering would have to show 120. That is where
the error is.

A If you produce a hundred kilowatt hours then
the billing goes to 120, the billing meter will only
show a net of 20 kilowatt hours.

@) Walk me through how that would be netted.

A The way it is netted is during those
periods, you know, when you are producing energy you
are displacing load PNM would otherwise displace
during the periods of time when your load is less than
what the generator produces.

The problem with that metering is you don't
know what energy was produced when. All you know at

the end of the billing period is what the net result
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is.

0 I will give you some further circumstances
here. What we are doing is having read zero at the
end of the month, the reading at the end of the month,
and there is no time-of-use rates involved. So all we
are going to do is our calculation based upon what has
occurred. So run me through how that you could
calculate what the net of this situation is.

A The net with that situation is 20 kilowatt
hours.

MR. CLARK: Could you clarify the
situation we are talking about, Number 17?

MR. HARRIS: We are talking about
situation Number 1.

0 (By Mr. Harris) But under situation Number 1,
if the utility pays -- okay. And this is in a net
metering without RECs?

A That's correct.

0 I will put that here, "without RECs." Okay.
So, under this net metering the amount paid is 20
times 8 equals 1607

A That's correct.

0 Okay. Now, under the buy-sell, the
calculation would be a hundred units sold at 13 cents;

is that correct.
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A Okay. Now we are going to include RECs?
0 We are going to include buy-sell with RECs.
A Okay. Excuse me. That top one you said net

reading with RECs.

0 Without RECs. So this is the calculation.
The bottom line is 160.

A Without RECs?

Q Is the net without RECs. Okay. Under
buy-sells with RECs, the calculation would be a
hundred times 13, equals 1300, and what we are selling
would be the 120 times 87

A That is correct.

@) In this case it's 960 -- or 1140. Now let's
do a purchase.

A Okay. Now remember, one of those, the top
one, that's a payment to the utility. The bottom one
you are showing there would be a payment from the
utility to the QF.

0 Okay. And so this would be to QF. Okay.
Now let's do the calculation for a purchase of RECs
only. And all I'm trying to do with these diagrams is
illustrate what the different economic results are
depending upon how the transaction is put together.

A Okay.

Q Okay? So, if you have a purchase of RECs

BETTY J LANPHERE & ASSOCIATES (505) 983-7367

58



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

59

alone -- walk me through that