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This reply brief is submitted by Petitioner Public Service Company of New
Mexico (“PNM” or the “Company™). Its purpose is to address certain points raised in the
initial briefs of the Utility Division Staff (“Staff”) of the New Mexico Public Regulation
Commission (“NMPRC” or the “Commission™), El Paso Electric Company (“EPE™),
Southwestern Public Service Company (“SPS”), the Regents of the University of New
Mexico (“UNM”) and the Coalition for Clean Affordable Energy (“CCAE”).

Issue 1: Whether a Public Utility has Discretion to Acquire, or not to

Acquire, RECs from a QF from which it Purchases Renewable Energy under

NMPRC Rule 17.9.570 NMAC

Staff’s initial brief states (pp. 3-4) that all of the parties, save PNM, agree that a
public utility has discretion to acquire, or not to acquire, renewable energy certificates
("RECs”) from a qualifying facility (“QF”) from which it purchases energy under
NMPRC Rule 570 (17.9.570 NMAC). However, as PNM’s initial brief makes clear {pp.
6-9), PNM does not disagree with the proposition that a utility has this discretion. Quite

the contrary, PNM’s August 31, 2005 Petition specifically asked the Commission to



make a declaration that PNM has the discretion to determine whether to acquire RECs in
this circumstance. See Petition, p. 4. To reiterate, PNM’s position is that a utility should
not be required, but rather should have the discretion, to acquire or not to acquire RECs
from any specific renewable energy producer, including from a QF.

If the Commission determines that public utilities do have the discretion to
acquire, or not acquire, the RECs associated with a QF’s energy sold to the utility, the
Commission should not find it imprudent if a utility declines to purchase RECs
associated with a QF energy purchase and subsequently purchases RECs from another
source that better fits the utility’s renewable energy portfolio. See PNM’s Brief in
Support of Petition for Declaratory Order, August 30, 2005, p. 11.

Issue 2: Whether it is Reasonable and Prudent for a Public Utility to Pay
Value for RECs, whether or not acquired with the Associated Energy

PNM’s position on this issue may be restated in the following manner. RECs
have value independent of the associated renewable energy. If a utility acquires RECs
from a QF as part of a mandated energy purchase from the QF, then the price paid for the
acquired RECs should be over and above the avoided cost rate defined in the Public
Utility Regulatory Policies Act of 1978 (“PURPA”), but the total price of the energy, plus
the RECs, should be less than the Reasonable Cost Threshold (“RCT”) established by the
Commission.

PNM perceives some lack of consistency in Staff’s position on the issue of
payment for RECs. In direct testimony, Staff argued that if a utility exercises its
discretion to acquire RECs along with the QF energy, “then the price paid for the
combination should be less than or equal to the [RCT].” Staff Exh. 2, p. 3; see also Tr.

178. This language seems to support the proposition that a utility could properly pay a



QF something more than the PURPA avoided cost for the renewable energy if bundled
with the associated RECs, i.e., that there is additional value to be paid for the RECs over
and above the energy avoided cost payment. However, at another point during the
hearing, Staff’s witness questioned why a utility would pay for something, like a REC,
when it could get the REC by buying the QF’s energy: “Why then pay extra for when
you've got everything, I can’t fathom why anybody would do it.” Tr. 162. PNM urges
the Commission to adopt the position that Staff advanced in its filed direct testimony.

PNM also takes issue with several statements in Staff’s brief. Staff states (brief,
p- 4) that all parties agree that it could be reasonable and prudent for a utility to pay value
for RECs, whether or not acquired with the associated energy. While the parties
apparently agree that a PURPA avoided cost payment does not include any consideration
for RECs, Staff, EPE and SPS all took the position that they could not conceive of any
situation in which a utility should pay a value for RECs associated with the energy
purchased from a QF. See Tr. 92, 108-09 (EPE); 145 (SPS); 162 (Staff).

Staff further suggests (brief, pp. 5-6) that it might be reasonable for a utility to
pay value for RECs if, among other things, the associated QF energy has been sold at
retail by the utility to New Mexico electric customers. In support of this proposition,
Staff cites several provisions of the Renewable Energy Act (“REA™), as well as testimony
of PNM and EPE witnesses. Jd. PNM finds no support in the cited statutory references
for the proposition that there must be a retail sale of renewable energy to create a REC or
for the REC to be eligible for RPS compliance. Further, PNM disagrees with the
characterization (/d., p. 6) of Mr. Scharff’s testimony concerning retail energy sales as

being a requirement for RECs to be eligible for RPS compliance. In his rebuttal



testimony, Mr. Scharff specifically disagreed with Staff’s contention that the purchase of
RECs for RPS compliance is prudent only if the RECs are associated with energy
delivered in New Mexico and sold to retail customers (emphasis added). PNM Exh. 2, p.
3; see also, Tr. 42-44,

El Paso Electric Company, in addressing the question of whether a utility’s ability
to pay value for RECs should be deferred to individual procurement plan proceedings,
made reference to a statement attributed to PNM witness Scharff that was, in fact, made
by EPE witness Newsom. See, EPE initial brief, p. 7, line 15 (“Tr. at 92 (testimony of
Scharff)”). As noted on pages 3-4 of its initial brief, PNM is asking that a declaratory
order be entered in this case establishing that a utility may make such payments, and that
this issue not be deferred to individual procurement plan proceedings. However, PNM
does believe that the amount paid for such REC purchases from QFs is appropriate for
consideration in individual procurement plan proceedings.

Issue 3: Whether Renewable Energy Consumed On-Site by a QF is Energy

“Contracted for Delivery” and thus Usable to meet a Utility’s Renewable

Portfolio Standard

PNM agrees with and concurs in the discussion of this issue in SPS’s initial brief
(pp. 12-13) and in CCAE’s initial brief (pp. 4-7). RECs associated with QF energy that is
consumed on-site meet all of the requirements for compliance with the renewable
portfolio standard (“RPS”).

Staff continues to argue against the PNM, SPS and CCAE position. Staff argues,
among other things (brief, p. 8) that because energy consumed is not metered and

contracted for delivery, those kWh are not usable for a utility’s RPS. Underlying Staff’s

argument appears o be the proposition that the energy consumed on-site is not measured



at all. If the energy produced by the QF generator, whether consumed on-site or sold to
the utility, is not measured at all, there is clearly no basis for claiming the creation of a
REC. A REC is, after all, by definition, “a document evidencing that the enumerated
renewable energy kilowatt-hours have been generated from a renewable energy
generating facility.” 17.9.572.7E. However, if the energy is measured, as in the case of
PNM’s small photovoltaic (“PV”) program, the RECs thus generated satisfy all the
requirements of the REA and Rule 572 (17.9.572 NMAC).

Staff asserts (brief, pp. 6-7) that PNM’s position is based on Rule 571 (17.9.571
NMAC), a rule promulgated before the enactment of the REA. The basis for PNM’s
citation to Rule 571 is set forth in Mr. Scharff’s direct testimony (PNM Exh. 1, pp. 15~
16) and was also addressed at the hearing. During cross-examination, Mr. Scharff
clarified that the “contracted for delivery” provision of the REA could be interpreted in a
manner consistent with Rule 571 and Rule 570 (Tr. 37-38). More particularly, the
language in the standard form interconnection agreements made a part of Rule 571 and
Rule 570 is helpful in construing the requirements of the REA.

Staff states that it arrived at its position concerning the “contracted for delivery”
issue after reviewing the language of several statutory provisions, enumerated at page 9
of its brief. However, PNM fails to perceive how the cited statutory references compel
Staff’s conclusions, or address what is required to satisfy the “contracted for delivery in
New Mexico” requirement. As SPS points out (brief, p. 13), the REA and Rule 572 place _
only two restrictions on RECs associated with renewable energy: (1) there must be a
contract for the renewable energy; and (2) the contract must provide for delivery in New

Mexico.



Finally, Staff asserts (brief, p. 9) that RECs establish compliance with the “RCT”
and that the “RCT” requires that a percentage of the retail sales made by a public utility
be supplied from renewable energy. This reference appears to be erroneous — “RPS” or
perhaps “REA” should be understood in place of “RCT.”

The “contracted for delivery in New Mexico” issue has been extensively analyzed
in this case, but to further address the policy implications of how this issue is resolved,
PNM offers the following additional considerations. The economics of small scale
renewable energy systems are highly dependent on system costs and removing the
eligibility of RECs created from energy consumed on-site will assign these RECs a value
of zero and thereby discourage the installation of renewable energy systems in the near
term. If RECs from energy consumed on-site cannot be sold for use in satisfying a
utility’s RPS, the effect could be to stop or at least discourage the installation of smaller
scale customer-owned renewable energy systems that mainly displace customer load.
Additionally, denial of QF renewable energy consumed on-site to qualify for RPS would
be contrary to the intent and spirit of the REA, at variance with the Governor’s
announced commitment to the development of renewable energy generation in New
Mexico, and could place into question innovative programs like PNM’s small PV REC
purchase program approved by the Commission in NMPRC Case 05-00356-UT.,

In the future, if the Commission determines pursuant to § 62-16-5B(1)(b) that
there is a regional market for exchanging RECs, a determination that renewable energy
consumed on-site by a QF is not eligible for compliance with New Mexico’s RPS could

lace New Mexico’s public utilities at an economic disadvantage in meeting their RPS.
P p g g



Even without a regional market for RECs, if New Mexico’s RPS compliance rules
do not allow the use of RECs associated with QF energy consumed on-site, New Mexico
utilities would be placed at an economic disadvantage relative to out-of-state REC
aggregators that can sign REC purchase agreements with New Mexico QFs for RECs
created from energy consumed on-site and utilize these RECs for compliance with RPS
or green encrgy programs in other states. For example, Colorado already allows RECs
associated with energy consumed on-site to be used for RPS compliance. See C.R.S. §
40-2-124 (1) (e) (“Electricity generated under this program shall be eligible for the
qualifying retail utility’s compliance with this article”). If RECs are sold out-of-state by
New Mexico QFs, New Mexico utilities could be placed in the position having to spend
more to procure the same number of RECs from other resources due to the ineligibility of
New Mexico RECs created from the on-site consumption by QFs.

Furthermore, § 62-16-4A(4) requires that a public utility’s renewable energy
portfolio be diversified as to the type of renewable resource, taking into consideration the
overall reliability, availability, dispatch flexibility and cost of the various renewable
energy resources made available by suppliers and generators. Staff’s proposal would
effectively restrict New Mexico’s public utilities from using renewable energy generated
and consumed by net metering customers to enhance their resource diversity as part of
meeting the RPS.

Issue §: Whether there are any Policy Constraints the Commission should
Consider in Approving any Unbundling of RECs

In its initial brief (p. 11), Staff reiterates its recommendations that RECs be
procured principally for meeting utility RPS requirements and that utilities be required to

adopt strategies to minimize cost impact to ratepayers. PNM has already addressed the



first of these recommendations in detail in its initial brief {pp. 14-18). As to Staff’s
second recommendation, PNM believes that no such requirement is warranted because
cost issues will be addressed in utilities’ annual procurement plan filings.

Issue 6: Whether Energy and RECs must be obtained by a Utility in order

for an Energy Purchase to be Considered a Purchase from a Renewable QF

and, if so, what is the Avoided Cost which Utilities should pay for Bundled

Energy and RECs

PNM disagrees with Staff’s statement (brief, p. 13) that all parties agree that
Rules 570 and 571 govern the avoided cost that utilities pay for bundled renewable
energy and RECs. Quite the contrary, it is clear that avoided cost payments as defined by
PURPA and implemented through utility avoided cost rate schedules (such as PNM’s
Rate 12) do not include a value for RECs and that Rules 570 and 571 do not address
RECs at all. This issue was addressed in detail in the brief that PNM filed in support of
its Petition (pp. 7-9) and also in Mr. Scharff’s direct testimony (PNM Exh. 1, p. 7).

CONCLUSION

A declaratory order should be entered to resolve the issues presented in this case.
Among other things, the Commission should declare that: (1) utilities have discretion to
determine whether to acquire RECs from QFs from which they purchase renewable
energy under Rule 570; (2) it is reasonable and prudent for utilities to pay value for
RECs, whether or not acquired with the associated energy; (3) renewable energy
consumed on-site by a QF is energy “contracted for delivery” in New Mexico and thus

the associated RECs are usable to meet a utility’s RPS; and (4) nothing in the REA

requires a utility to procure RECs for the sole or principal purpose of satisfying its RPS.
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